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INTRODUCTION
The use of the terms "traditional" and "modern" to describe alternative interpretations of customary international law is recent, having been introduced in 2001 by scholar Anthea Elizabeth Roberts. 1 Despite this, the viewpoints attached to these terms and the debates they have engendered have existed for at least the past forty years.
2 The "traditional" approach to customary international law holds that the creation of a customary rule comes from two co-equal elements: (1) the widespread consistent practice of states; (2) coupled with the belief (on the part of the acting state) that they are acting out of a sense of legal obligation or opinio juris. 3 If enough states act in a consistent manner, through a sense of legal obligation, for a long enough period of time, a new customary international rule is said to have been created. The "modern" approach to customary international law challenges "traditional custom's" reliance on the state practice prong in the test for customary international rules. 4 Instead, "modern custom" seeks to de-emphasize state practice in exchange for a heightened reliance on opinio juris. The key point stressed by "modern custom" is that opinio juris alone, rather than coupled with consistent state practice, formulates the foundational source of customary international law. 5 The emergence of these two alternative interpretations of customary international law has generated much debate within the field. A great strength of "modern custom" is a dynamism that "traditional custom," with its emphasis on process, can simply never possess. 6 The great strength of "traditional custom," however, is an inherent restraint that ensures that customary international norms, if adopted, have a wide degree of acceptance within the international community.
7
Both "traditional" and "modern" custom have very different interpretations of the role state practice and opinio juris play in the formation of customary international law. This has led to confusion over what the precise meanings of these two components of customary international law actually are. Ultimately the result of these contradictory interpretations has been a gradual amalgamation of these two formerly distinct ideas. The role of state practice and its relationship to opinio juris in the formation of customary international law formation has been the subject of much uncertainty in current scholarship. One key point of confusion is whether state practice is a separate element in customary international norm formation or rather folded into opinio juris. This uncertainty finds its source in the observation, by certain scholars, that for the state practice requirement to truly reflect that which it purports to reflect (state practice), a distinction must be made between the potential affirmative claims of a state (which would then count as state practice) versus simple government statements (which would not count as state practice). The key concept stressed here is that affirmative claims followed by action are very different things from statements that are not followed up by an act. 8 While this observation is clear enough, the problem that then arises is what to do with the government statements -if they do not count as state practice, then how are they to be classified? One problematic answer seems to be that they can be thought of as possible evidence of opinio juris, 9 which then has the potential of rendering the entire state practice / opinio juris divide meaningless. 10 Though the lack of clarity in what state practice must truly reflect has contributed to the gradual amalgamation of the former state practice / opinio juris divide, confusion over the exact meaning and parameters of 7 KAROL WOLFKE, CUSTOM IN opinio juris has also contributed to this problem. The confusion here stems from what some scholars have labeled as the "opinio juris paradox." 11 The "opinio juris paradox" refers to the fact that if the idea (i.e. of opinio juris) refers to the belief that a practice has already become a binding obligation, then the initial belief in an emerging norm is always a mistaken one.
12 How one views the implications of this paradox depends on whether opinio juris is seen as a law creating fact or as a law distinguishing it. 13 If opinio juris is a tool to distinguish between a mere usage / practice and a binding obligation, then the issue becomes moot.
14 If, however, opinio juris is something more, then the "opinio juris paradox" becomes highly problematic. As scholars have researched and demonstrated, international jurisprudence has issued conflicting and contradictory opinions that have at times supported both viewpoints -opinio juris as law creating and law distinguishing. 15 The paradox matters because if opinio juris is a law creating fact, then it no longer can have a role independent of state practice.
16
The end result of all of these developments has been that the current state of international law involves deep confusion over the role of state practice and opinio juris within the customary element. 17 Could part of the explanation for the emergence of these two radically different viewpoints, "traditional" and "modern," lie in the idea that both state practice and opinio juris are increasingly proving inadequate in explaining the process of international norm formation? Could it be that the current understanding of the primitive or "customary" element of international law has, within the past thirty years, become increasingly obsolete as the international legal system has begun to approach the complexity of its national counterparts?
The growth of international criminal tribunals has resulted in a degree of institutionalized and hierarchical norms that have had no historical precedent in the international system. Although these international criminal tribunals were designed as self-contained legal regimes, their jurisprudence has, nevertheless, begun to be elevated into norms of customary international law. 18 Couple this phenomenon with the increasing rise and influence of 15 See, e.g., Elias, supra note 12, at 506. 16 Id. at 508-510. 17 See, e.g., Kammerhofer, supra note 11. 18 For a detailed description of this phenomenon, see Baker, supra note 2.
transnational actors 19 within the international system, and a complex picture of actors and institutions emerges where the old formula of state practice and opinio juris no longer accurately describes the situation. There has been recent scholarship describing the degeneration of state practice and opinio juris as the sole sources of customary international law. 20 Though interesting, this scholarship has left unexplored the question of how, in the wake of these new developments, one is to view the processes through which international norms develop. This article proposes that, to understand the new realities of the international system, one must turn to socio-legal studies and to the new groundbreaking work within that field on norm formation, implementation and interaction.
Socio-legal studies explore the effect of social forces on the law.
21
Socio-legal scholars are not interested in the internal rules and doctrines that form a specific doctrinal body of law, but instead consider how law can be, in part, a social construction which interacts with wider historical and cultural forces within society. 22 Socio-legal scholarship has identified, with great precision, the emergence of global norms and the causal mechanisms that accompany their implementation. Most important amongst this scholarship is the work done by Terence Halliday and Bruce Carruthers. Halliday and Carruthers have examined how global norms can be exchanged and transferred between the transnational governmental, quasigovernmental, and non-governmental institutions within the international community as a whole and domestic states. 23 Halliday and Carruthers claim that law making and implementation, on both the system (international) and national level, can act as an iterative and recursive process ("legal recursivity" for short). 24 This article posits that such a framework of law making and implementation as an iterative and recursive process is a more apt description of how, in a new international system dominated by norm generating international tribunals and transnational actors, international rules develop and operate. In the new realities of the international system, state practice and opinio juris no longer adequately describe the process through which international norms develop. Given this reality, a new understanding of how international rules form is needed.
Part I of this article will provide a summary of the recent debates that have taken place within the field of international law between so-called adherents of "traditional custom" who claim that state practice and opinio juris still form equally the foundation of customary international law, and the so-called adherents of "modern custom" who claim that opinio juris can and should take a more central place over state practice. Part II will demonstrate the weakness of the current understanding of customary international law, one which holds state practice and opinio juris as the main foundational elements of international custom. This current understanding is flawed because an approach focused on state practice and opinio juris fails to take into account the very real effects that norm generating international tribunals and transnational actors have on the formation of international norms. Part III shall present a detailed introduction to the idea of "legal recursivity" and demonstrate how, in an era of norm generating international tribunals and transnational actors, it presents a more logical and empirically rooted explanation of how norms develop in the international system. This article will conclude with a discussion of how "legal recursivity" can provide the correct set of blueprints for moving international legal scholarship forward in this new era.
I. CUSTOMARY INTERNATIONAL LAW AT THE CROSSROADS
The use of the terms "traditional" and "modern" to describe alternative interpretations of customary international law are recent, having been introduced in 2001 by scholar Anthea Elizabeth Roberts. 25 This being said, though the use of these terms is fairly new, the viewpoints attached to them and the debates they have engendered have existed for at least the past forty years. 26 The emergence of these two alternative interpretations of customary international law has generated much debate within the field. A great strength of "modern custom" is a dynamism that "traditional custom," with its emphasis on process, can simply never possess. 27 The great strength of "traditional custom," however, is inherent restraint that ensures that customary international norms, if adopted, have a wide degree of acceptance within the international community. 28 Interesting though the debates between these two approaches has been, the current state of international 25 See Roberts, supra note 1. 26 See Baker, supra note 2, at 178-184. 27 BEDERMAN, supra note 6, at 144-145. 28 WOLFKE, supra note 7, at 160-168; Weisburd, supra note 7, at 46 (1988); Roberts, supra note 1, at 762-763.
legal scholarship is one of deep confusion due to their longstanding argument. Part of the problem can be attributed to the fact that customary international law generally suffers from a heavily state-centric bias that fails to take into account the very real effects non-state forces, such as norm generating international tribunals and transnational actors, have on the international system. State practice and opinio juris are, after all, heavily keyed to state actions and motivations. The attempt of "modern custom" to de-emphasize state practice in favor of opinio juris can perhaps be seen then as a way to broaden the array of actors that contribute to the development of international norms. Yet shackled to the state-centric biases of customary international law, confusion has been the only result.
A. EVOLUTION: "TRADITIONAL CUSTOM" AND THE CLASSIC APPROACH
The fundamental components of the traditional approach to customary international law can be found in the widespread consistent practice of states coupled with the belief (on the part of the acting state) that they are acting out of a sense of legal obligation or opinio juris. 29 If enough states act in a consistent manner, through a sense of legal obligation, for a long enough period of time, a new customary international rule is said to be created. In this traditional approach, customary international law is heavily state-centric. If a nation state objects to a newly emerging rule of customary international law then it can, in theory, vocally object and announce that it does not view itself as bound to that rule. 30 This objection must be consistently reiterated lest it be lost 31 and, if a rule of customary international law is emerging and a nation state remains silent, then this can be seen as giving implicit consent that the nation state will be bound by the new customary rule.
32
In the same vein, multilateral treaties can transform into sources of customary international law binding on all states in the international system, whether they are parties to the particular treaty or not, if a large enough portion of non-signatory states in the international system adhere to their provisions out of a sense of legal obligation. States then are, in effect, creating a rule through a two-step process: (1) acting in conformance to said rule over a period of time (the physical element); and (2) because they feel 29 MALANCZUK, supra note 3, at 44; AUST, supra note 3, at 6-7; Restatement, supra note 3, at § 102(2). 30 There are certain rules of customary international law considered so vital that they cannot be contracted out by individual states. Such peremptory rules are labeled jus cogens norms. 35 Opinio juris plays an important role in elevating a regular customary international rule into a jus cogens norm, 36 for only when the majority of states in the international system believe that a regular customary international rule cannot be persistently objected to, or contracted out of, does this regular norm achieve elevation to jus cogens.
37
Running parallel to jus cogens norms are what are called obligations erga omnes. Obligations erga omnes are obligations considered so vital and important within the international system (usually in the form of jus cogens norms), that any state -whether directly affected or not -may sue another state in order to compel that the obligation be met. 38 In this way obligations erga omnes can be seen as a determinant in questions concerning jurisdiction and standing in international law.
39

B. REVOLUTION: THE EMERGENCE OF "MODERN CUSTOM"
By redrawing the role of state practice and opinio juris in the formation of customary international law, adherents of "modern custom" have posited that, far from being a slow moving cautious process, the formation of customary international law can be dynamic with the possibility of occurring nearly overnight.
40 "Modern custom" challenges "traditional custom's" reliance on the state practice prong in the test for customary international rules. 41 Instead, "modern custom" seeks to de-emphasize state practice in exchange for a heightened reliance on opinio juris and, in this sense, is more deductive in its logical reasoning where "traditional custom" is more inductive. 42 The key stressed by "modern custom" is that opinio juris alone, rather than combined with consistent state practice, formulates the foundational source of customary international law. 43 Proponents of "modern custom" cast state practice as an imprecise idea, with no exact model for the extent and regularity needed for the formation of a customary international rule. 44 State practice is instead viewed as more of a secondary factor in the formation of customary international law, 45 in that it can be thought of as composed of a general acceptance on the part of the community of states in the international system as a whole, rather than the expressed will of individual states. 46 Taking this view further, the premise has been forwarded that it is impossible to determine whether states in the international system are aware of their obligations, whatever said obligations may be. For how can the attitudes and beliefs of a state which is, after all, a collective political institution, be determined? 47 Under this reasoning, international treaties, long held to be a separate source of international law have been held to actually generate customary international rules. 48 The key claim here by adherents of "modern custom" is that, as long as international treaties are to a certain extent widely ratified, then the opinio juris that this LEGAL RECURSIVITY AND INTERNATIONAL LAW VOL. XIV:1 wide ratification represents on the part of the larger international community is enough to seamlessly transform the treaty provisions (binding on the signatories) into customary international law (binding on all). 49 Not only international treaties, but resolutions of the United Nations (UN) General Assembly 50 and the statements of non-governmental organizations, 51 can play a role in the formation of customary international rules.
On a related track, some adherents of "modern custom" have questioned the traditional formula for determining whether a rule of customary international law has become elevated to a jus cogens norm.
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Moving away from the traditional method which involves a determination of whether the majority of states in the international system believe that a regular customary international norm cannot be persistently objected to or contracted out of, certain "modern custom" scholarship has proposed that an internationally recognized offense 53 which: (a) threatens the peace and security of mankind; and (b) shocks the conscience of humanity, attains elevation as a jus cogens norm. 54 This scholarship holds that while both elements are not necessarily required for a crime to elevate to a jus cogens norms, if they are in fact found (i.e. within the context of an international crime), then that crime has absolutely attained status as jus cogens.
55
C. SYNTHESIS OR CONFUSION?
"Modern custom," with its de-emphasis of state practice in favor of opinio juris, has provoked a serious response from adherents of "traditional custom," who have viewed the de-emphasis of the co-equal natures of state practice and opinio juris in the formation of customary international law as 49 Sohn (1986) , supra note 48, at 1077-1078. 50 D'AMATO, supra note 48, at 1128 n.72; Sohn (1986) , supra note 48, at 1074. Note that while it had never been disputed that the UN Security Council, under Articles 24(1) and 25 of the UN Charter (granting it the "primary responsibility for the maintenance of international peace and security" and binding the other UN member states to carry out its directives), had a very real and concrete influence upon international law, it had never been posited that the General Assembly possessed this influence as well. 51 problematic. 56 These critics argue that the reinterpretation of customary international law advocated by adherents of "modern custom" poses a danger to the entire idea of customary international law. 57 As discussed, this reinterpretation minimizes the role of state practice as a key component in customary international law formation, and envisions the transformation of conventional international law into customary international law as a seamless process. The critique contends that "modern custom," in its emulation of opinio juris over state practice, often reflects aspirational goals rather than set standards, 58 and as such reveals itself to be highly normative in nature. 59 The interpretation of customary international law advocated by the adherents of "modern custom" is, according to those who oppose it, one that seeks to move the sources of customary international law such as state practice and opinio juris away from their "practice-based" methodological orientation, and instead employs methods that are more normative in nature. 60 Followers of "traditional custom" hold that international treaties or resolutions of international bodies such as the UN should be seen as possible starting points in the development of international custom, not normgenerating acts in and of themselves. 61 Adherents of "traditional custom" claim that many of the resolutions that the UN General Assembly votes upon are aspirational in nature and are not intended to be embraced fully and unconditionally by those states voting for them. 62 Given this point of fact, according to followers of "traditional custom," the act of using state practice and opinio juris together as the yardsticks of custom formation gains all the more importance. For only then can aspirational or symbolic acts be separated from those intended to be law-making. 63 As has been seen, current interpretations of customary international law are, in many respects, flawed. The debate between adherents of "traditional custom" versus those of "modern custom" has resulted in deep uncertainty and confusion over the role of state practice and opinio juris within the customary element. Uncertainty over the meanings and relationships between state practice and opinio juris aside, current approaches whether "traditional" or "modern" are also flawed due to a heavily state-centric bias that fails to take into account the very real effects that norm-generating international tribunals and transnational actors have on the international system.
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A.
INTERNATIONAL TRIBUNALS
The exponential growth of self-contained international criminal tribunals within the international system has had deep repercussions on how international norms form and develop. Though institutionally designed as self-contained legal regimes, many of the judgments of these tribunals have slowly begun to be elevated into international norms. While scholarship studying this phenomenon is new, the results do show the very real effects international tribunals are beginning to have on the development of international law. Given this, the effects that norm-generating international tribunals have had on the formation of international norms must be taken into account in any attempt to understand how these norms function.
Rudy Baker has studied how some of the recent jurisprudence of international tribunals, mainly the International Criminal Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR), have become elevated into 
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THE DARTMOUTH LAW JOURNAL 53 international norms. 66 He analyzed the jurisprudence of these tribunals in such diverse issue areas as: (a) the standards required for determining the nature of an armed conflict (i.e. whether it is of an "internal" or "international" nature for the purposes of international law); 67 (b) whether the traditional immunities for heads of state still remain absolute; 68 and (c) the correct mens rea 69 standard (a subjective standard based on what the accused knew versus an objective standard based on what the accused should have known) to be applied for international crimes prosecuted under the doctrine of command responsibility. 70 Baker has found that the jurisprudence of these tribunals in these issue areas have not only contradicted traditionally accepted international norms, but have themselves emerged to become accepted norms by states, international legal scholars and tribunals. 71 
B. TRANSNATIONAL ACTORS
The past several decades has seen a resurgence, mainly within the fields of international relations and sociology, of empirical scholarship studying the effects that transnational actors have had on state behavior and vice versa. Though the approaches, methodologies and conclusions of this scholarship have varied, one finding has been universal: transnational actors have a very real role to play in both state behavior and the formation of international norms.
Transnational Actors within the International System
Studies on the interactions of transnational actors within the international system focus on how large-scale international governmental and nongovernmental organizations interact with states on the international level. The hallmark of this scholarship has been a focus on how the presence and influence of transnational actors within the international system affects the choices states make and the behaviors they exhibit. 66 See Baker, supra note 2. 67 Id. at 186-188. 68 Id. at 188-189. 69 Under both the Roman inspired civil law and English inspired common law, all crimes are composed of two basic elements: the physical element or guilty act (actus reus), and the mental element or guilty mind (mens rea Looking to strike a balance between state-centric approaches and those taking into account the influence of transnational actors, the work of Harold K. Jacobson studies the interactions between international organizations and nation states within the international system. 88 Through his study of the early development, as well as contemporary practices, of international organizations and their interactions with domestic states, Jacobson argues that international organizations have created a "complex web" within the international system that has "enmeshed" domestic states.
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This phenomenon, Jacobsen argues, is at least in part a response to the international system evolving from the multistate system initially ushered in by the Peace of Westphalia and into a more interconnected model where global social and political norms interact and converge across borders. 90 The result of this new reality is that while domestic states still remain the main actors within the international system, their power within the system is no longer absolute, thus leading to an increased necessity to cooperate and develop consensus with one another through the "web" of international organizations. 89 Id. at 14-19. 90 Id. at 398-414. 91 Id. at 416-422. It should be noted that Jacobson's ultimate conclusions here, although framed differently, in the end does not differ markedly from Keohane and Nye's findings regarding "international pluralism" (i.e. the ability of transnational actors to link together different national interest groups within a related issue and assist them in coordinating their actions), and "dependence and interdependence" (i.e. the ability of transnational actors to create an environment has developed a social constructivist 100 approach which argues that socialization within the international system can affect the preferences of domestic states. 101 Finnemore empirically tests her theory through three case studies on how international institutions (the United Nations' Educational, Scientific and Cultural Organization or UNESCO; International Red Cross; and World Bank) are able to reconstitute the interests of their various domestic state members. This reconstitution is achieved through "teaching," where the various international organizations reflect to their domestic state members new international norms through "setting agendas, defining tasks, and sharpening interests." 102 Though varied in its methods and approach to the study of transnational actors, the key similarity of all of the scholarship surveyed in this section has been its focus on how large-scale international governmental and nongovernmental organizations interact with states on the international level. As has been seen, this scholarship is consistent in the finding that the presence and influence of transnational actors within the international system affects the choices states make and the behaviors they exhibit. These findings speak to the need to include transnational actors in any discussion of how international norms are formed.
Studies of Transnational Actors on the State Level
Studies of transnational actors on the state level focus on how transnational social movements and advocacy groups try to push their policy preferences and affect state behavior. The hallmark of this scholarship has been an emphasis on the tools and processes these transnational actors utilize in order to attempt to influence state behavior, and how international norms begin to emerge as a result.
Thomas Risse has looked to analyze the conditions under which transnational actors can penetrate domestic state governing structures and influence national policy. 103 Risse conceptualizes a theoretical framework that looks to both the national and international-level norms and institutions states operate within, in order to identify the policy impact of transnational actors. 104 A key variable that he utilizes is the variation in the amount of LEGAL RECURSIVITY AND INTERNATIONAL LAW VOL. XIV:1 "international institutionalization" with regard to the specific policy being advocated by the transnational actors in question. 105 The higher the levels of "international institutionalization,"
106 the higher the expectation that transnational actors will be able to influence domestic state policies. International institutions can thus act as a force facilitating the access of transnational actors into national political structures, by making it easier for them to form policy coalitions with like-minded domestic actors and then directly lobby for their policy preferences. 107 Jackie Smith, Charles Chatfield, and Ron Pagnucco have looked specifically at transnational actors which are advocacy groups and the policy preferences they advocate. 108 Labeling the transnational actors they study as "transnational social movement organizations" or TSMOs, Smith, Chatfield and Pagnucco explore how various TSMOs have been able to push their policy preferences onto domestic states through organizing constituencies, targeting international organizations, and mobilizing resources.
Margaret E. Keck and Kathryn Sikkink have sought to study not only specific transnational actors and their ability to affect domestic state behavior, but to move beyond and study "networks" of transnational advocacy groups. 109 "Transnational advocacy networks" are composed of "relevant actors working internationally on an issue" who are "bound together by shared values, a common discourse, and a dense exchange of information and services." 110 Adopting the concept of "analytic frames" from sociology, 111 Keck and Sikkink argue that transnational advocacy networks work in part to fashion and present issues in a way that can "legitimate and motivate collective action." 112 Keck and Sikkink then fashion a model that explains how transnational advocacy networks frame issues and motivate collective action in order to affect specific policy changes in targeted domestic states. Labeling their model the "boomerang pattern," Keck and Sikkink envision a world where national advocacy groups can activate their transnational advocacy network that can then put pressure (through framing the issues at hand and thereby motivating collective action) on other domestic states and relevant international organizations.
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Building on Keck and Sikkink's earlier work, 114 Thomas Risse, Stephen C. Ropp and Kathryn Sikkink have attempted to bring together the "boomerang pattern" elaborated by Keck and Sikkink and synthesize it within a broader theoretical framework. 115 Laying out these conditions in a complex model which they label the "spiral model," Risse, Ropp and Sikkink argue that Keck and Sikkink's original "boomerang pattern" model can be elaborated. 116 The "spiral model" envisions a world where, much like the "boomerang pattern" model, national advocacy groups can activate their transnational advocacy network (made up of advocacy groups around the world with transnational reach) that would then put pressure (through framing the issues at hand and thereby motivating collective action) on other domestic states and relevant international organizations. 117 The two models differ in that the "spiral model" sees the process as fluid, with the targeted state first making blanket denials and resulting in a new round of targeted pressure, later followed by tactical concessions resulting in a new round of targeted pressure and, finally, rule consistent behavior. The key in the back and forth is that each stage can result in the targeted state becoming "socialized" or conforming to preferred behaviors and norms. 118 Sanjeev Khagram, James V. Riker and Kathryn Sikkink, much in the same vein as Smith, Chatfield and Pagnucco, 119 have sought to study the effects of transnational social movement organizations on the international system. 120 Looking in part to the social movements literature within sociology, including the concept of analytic frames, 121 Khagram, Riker and Sikkink argue that the main ability of transnational actors to affect change in the international system is either through taking well established "international norms" 122 and using them to "persuade" outlying actors to conform their behavior, or attempting to establish new "international norms" where none had previously existed.
123 Such "persuasion" is accomplished by transnational actors through "the use of information, persuasion, and moral pressure to contribute to change in international institutions and government."
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Though utilizing diverse methods and approaches to the study of transnational actors, the key similarity of all of the scholarship surveyed in this section has been its focus on how transnational social movements and advocacy groups try to push their policy preferences and affect state behavior, and how international norms can then begin to emerge as a result. As has been seen, this scholarship is consistent in its exploration of the tools these transnational actors utilize in order to attempt to affect state behavior, and seemingly suggests that at least some of these processes are iterative in nature. These findings speak to the need to include transnational actors in any discussion of how international norms are formed.
III. LEGAL RECURSIVITY: A WAY FORWARD?
Given the problematic nature of the current conceptualization of customary international law, which relies on the ill-defined and problematic components of state practice and opinio juris as its cornerstones, a new framework of thinking about customary international norm formation is needed. By moving away from "customary international law" and its dual components of state practice and opinio juris, and looking instead to understand how norms develop, new and empirically tested frameworks of norm formation from the social sciences can be introduced to the discussion. As shall be seen, "legal recursivity," a framework from socio-legal studies which views law-making and implementation, on both the international and national level as an iterative and recursive process, points the way forward.
A. LEGAL RECURSIVITY IN CONTEXT: TRANSNATIONAL ACTORS TAKE CENTER STAGE
Legal sociologists Terence Halliday and Bruce Carruthers have examined how norms can be exchanged and transferred between, on the one hand, the transnational governmental, quasi-governmental, and nongovernmental institutions within the international community as a whole, and, on the other hand, domestic states. According to Halliday and 123 Khagram, Riker, & Sikkink, supra note 120, at 14-15. 124 Id. at 11.
Carruthers, law-making and implementation on both the international and national levels can act as an iterative and recursive process. 125 International and national level actors can develop legal norms that can then be refracted onto one another through exogenous processes such as economic coercion, persuasion through international institutions, and universal norms (which can then act as models on what constitutes acceptable behavior within the international and / or national system).
126 These norms can then undergo recursive cycles on both the international and national levels, as formal law ("the law on the books") goes through cycles of change as it is interpreted and implemented ("law in practice"), 127 refracting back and forth between the two levels. 128 That episodes of these recursive cycles will occur is not a given, nor will these cycles necessarily occur in perpetuity. 129 Rather, they are driven by four distinct identifiable mechanisms: (1) the indeterminacy of law (the ambiguities inherent in statutes, regulations, and court opinions that leads to the possible unintended consequences of their application, setting off repeated rounds of redrafting and reapplication 130 ); (2) contradictions (the phenomenon that emerges ideologically when clashing visions amongst actors leads to imperfect legal settlements, or institutionally when legal implementation is divided out between different institutions 131 ); (3) diagnostic struggles (the struggle between various actors of diagnosing perceived shortcomings in legal norms and identifying corrective prescriptions 132 ); and (4) actor mismatch (mismatches that occur when there is a disparity between actors who actually participate in the norm-making process in a particular issue area, and those who the norms actually affectin other words, actors who are directly affected by a new norms implementation are not participants in its creation 133 ). "Legal recursivity" conceptualizes norm-making as, above all else, an "exercise of power" and a "struggle among competing actors in global arenas." 134 
B. LEGAL RECURSIVITY AS A BLUEPRINT FOR NORM INTERACTION
Through its detailed description of the causal mechanisms and processes of norm formation and implementation, Halliday and Carruthers's work on "legal recursivity" is exceptional in offering a true blueprint for examining the methods through which international and national norms interact. Additionally, "legal recursivity" fits well into the literature surveyed earlier detailing the empirical work done on the effects of international tribunals and transnational actors in the formation of international norms, 137 for it provides an overarching framework that describes the constant formation, reformation and refinement of international and national level norms, and the causal mechanisms that drive this process, both within and between the two levels (international and national) 138 . The identification of the causal mechanisms driving recursivity is key, as the identification of such mechanisms is essential if one is to truly empirically study any natural phenomenon. 139 As Gregory Shaffer and Tom Ginsburg have so rightly noted, international law scholarship must move beyond debates regarding its utility and instead move towards more empirical work studying "the conditions under which international law is formed and has effects." 144 . It should be said, however, that all of these empirical methods just listed are quasi-experimental in nature (as are all methods, either qualitative or quantitative, utilized by the social sciences). Any quasi-experimental method, by its very definition, implies that the researcher utilizing it cannot specifically manage the assignment of "causes to units." 145 Without randomized assignment of "causes to units," quasi-experiments run the risk of endogeneity -the effect seemingly caused by the independent variable 146 on the dependent variable 147 is actually a consequence of the dependent variable itself -in other words, the direction of influence from independent to dependent variable occurs in reverse. 148 Another related problem is the fact that unobserved and uncategorized variables (i.e. omitted variable bias) may be driving the seemingly observed relationship. 149 The numerous problems of measurement associated with quasiexperimental research designs can and do present valid potential methodological stumbling blocks. This critique of quasi-experimental designs can be addressed, however, by the understanding that observational studies utilizing a quasi-experimental design will always suffer from imprecise models and partial data, 150 and indeed, by their very nature, suffer from several key threats to their internal validity (i.e. threats to the correlation in values between the independent variable and dependent variable). 151 The numerous problems of measurement associated with quasi-experimental designs can always be mitigated (though never completely eliminated) through a well-executed operationalization of the variables under study, good research design, strong theory, and a superior understanding of the cases under study. 152 Indeed, a point that bears making is that, their clear weaknesses aside, observational studies can be particularly well placed to give the researcher leverage in making "causal process observations." 153 These types of observations, which consist of "data that provide information about context or mechanism," can provide exceptional insight into the causal chains driving the relationships between the independent and dependent variables under study. 154 "Legal recursivity" is not only especially well-suited to overcome the measurement problems inherent in any quasi-experimental design, but to also provide the "thick" descriptive insight that only observational methods can provide. This is so because it: (a) is systematic in its approach through its focus on a constantly reoccurring set of dynamics; (b) introduces hypotheses related to the actors and mechanisms that can drive norm-making; 155 (c) identifies beginnings (time 1) and endings (time 2) in recursive cycles of norm-making; (d) is historical in outlook and takes contingent changes in institutions, based on shifts in time, seriously; and (e) is comparative and indeed encourages comparisons across issue areas and levels of analysis. 156 
CONCLUSION
The debate between adherents of "traditional" and "modern" custom stems from a fundamental flaw in international legal scholarship -its heavy state-centric bias. While such an approach was necessary in the era when the nation state ruled supreme, that era is long over. If international legal scholarship is to move forward, then the rise of norm-generating international tribunals and transnational actors and their effect on the international system must not be ignored and, indeed, they have to be given center stage. This article has presented a novel approach to the exploration of the ways norms form in the international system, one which looks to new and empirically tested models of norm formation from the social sciences. In pursuing this line of inquiry, the idea of "legal recursivity" proposed by legal sociologists Terence Halliday and Bruce Carruthers has been suggested as a more apt description of how international norms develop and operate in a new international system dominated by norm-generating international tribunals and transnational actors. "Legal recursivity" examines how norms can be exchanged and transferred between the transnational governmental, quasi-governmental, and non-governmental institutions within the international community as a whole, and domestic states. "Legal recursivity," as a description of how international norms develop and operate (and indeed interact with national norms) points a way forward for international scholarship towards a more rigorous, scientific, and thus empirical approach. The international system is on pace to become ever more complex, as international tribunals continue to expand their areas of jurisdiction and transnational actors continue in their efforts to influence state behavior. Under such circumstances, research into the development and operation of individual international norms becomes all the more vital.
